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I. THE C-TH MISCHARXTERIZES THE STATE OF THE 
EVIDENCE, fMeRoPERLY ASKS THE COURT TO ASS- THE ROLE 
OF A FACTFINDER, ATTEMPTS TO REDEFINE: THE PERTINENT 
ISSUES AS A MEANS OF CHANGING THE REQUIRED LEGAL 
ANALYSIS, AND URGES AN IMBALANCED STANDnRa OF LAW THAT 
WOULD DEPRIVE DEEWDANTS OF FAIR AND EQUAL TREXDENT. 
C-Y M THE C-TH'S ARGUMENTS, EXCLUSION OF 
MR. JAMIWN'S INABILITY TO IDENTIFY MR. GRnY YYAS A 
SOURCE OF ENORMOUS ?%KKJDICE, VIOLATED THE 
CONSTITUTION, AND SHOUY) CCMFEL WVERSAL. 

A reasoned and f a i r  review on appea l  cannoL 

disregard t h e  co re  of Lhis case: t .he  outciome t u r n e d  on 

i . d e n t i f i c a t i o n  duri.nq a f a s t  moviriy e v e n t ,  w i t h  

o p p o r t u n i t y  t o  observe measurcd i n  seconds,  i.n 

c i rc~. imstanccr;  i n v o l v i n q  pass ing  t r a i i i c ,  il s torm,  and  

m u l t i p l e  distractions, none  of which werc coriducive t.o 

clear ohservaLiori. The (:omwonwealth cmnspicuously i q n o r e s  

this f a c t ,  i n s t e a d  i . naccura t e ly  emphilsiziriy d i s p u t e d  and 

c o n f l i c t i n g  ev idence  a s  i f  such cvidence i:; overwhelmi.ng 

and unopposed. Tndeed, i n  ra thcr  e x t r a o r d i n a r y  fashj.on, 

the Co~runonwealth a s s e r t s  s p c c u l a t i v e  t lec la ra t i .nns  about  

what mcaninq a j u r y  would have a s c r i b e d  t o  ev idence  of a 

f a i l e d  i d e n t i f i c a t i o n  were it. admit.tcd, urger ;  t h e  Court  t o  

M r .  Gray's Opening b r i e f  and Lhe Commonwealth's brief 
are ci ted as "(U.Hr ) "  and 'I (C.Br . - - , ) ,  r c spccLive ly .  
tirand J u r y  t r a n s c r j p t s y r e  c i t e d  by d a t e  and pagc as "(Tr. 
[daLc] a t  [paqe l ) . "  M r .  Gray has  attachcd a copy of his 

moti.on t o  Expand/CorrccL the Record (f i 1 ed sepa ra t e ly )  as 
an Addendum and p rov ides  a Supplemental  Kecord Appendix 

Where possible, M r .  G r a y  cit.es t o  h l s  opcniny brief f o r  
case and rccord c i t a t i o n s  cnntai .ned t . he re in .  

I ,  

I, wiLh t h i s  submjssi.on, c i t e d  by payo CIS " ( S . R . A .  - ) .  



adopt  one-sided asswnptions about  how s u c h  evi dence would 

h a w  been s u c c e s s f u l l y  r e b u t t e d  by Lhc government, and 

deems the absenc!e of  such ev idence  inconsequen t i a l  t o  Mr . 
Gray and h i s  cons t iLu t iona1  r iqh t . s .  On a l l  counts, t h e  

Comonwea1t.h i s  wrong. 

1. The Commonwealth .... Cannot . Avoid the ..... Constitutional 

Characterizing-ramison' a Failed Identification As 
L i m i t e d  to a P r e t r i a l  Motion . .  i n  Limine and a-&tter.'of .... 

Routine Discretion. 

. . . . . . .  

Questions Raised -.-,on ......... Appeal - by Inaccurately .- ... . . . .  

.- - 

A s  an i n i l i a l  matt.er, the Cormnonwea1t.h f a i l s  t o  

acknowiedqe and a d d r e s s  Lhc breadt-h of  c o n s t i t u t i o n a l  

issues bciore the Court., i n s t e a d  optirig t.o assert thaL Che 

i.ssues t u r n  or1 ii ~-out. i .ne exercise of d i s c r e t i o n  ( C . B r .  

13-23) .  (Compare D. Hr. 28-31: excu lpa to ry  ev idence ,  due 

p rocess ,  r i g h t  t.o present. compleke defense, fundamental  

fairness,  confrorit-at-inn. ) 'The Cormnoriwealth i.s not  o n l y  i r i  

error, b u t  c0nt.radict .s  i t s  ow11 a s s e r t i . o n s :  scc C . B r .  4 7 ,  

s t a t i n g  " a l l  r e levmt  evidence i s  admi s s i b l e  exccpC as 

otherwise l i rn i . t . 4  by c o n s t i t u t i o n a l  requirements")  . See, 

e . g . ,  c i t a t i o n s  i n  O.Br. at 3 0  incli.iciiny Cummonwea.7f-h v. 

dewett, 392 Mass. 55R, 563 ( 1 9 8 4 )  (when de fendan l  offers 

e x c u l p a t o r y  ev idence  mi.s  ideri L i i i ca t.ion , 
p r e j u d i c e  not a f a c t o r ;  r d e v a n c e  governs). 

re y a rd  i n  y 

T h e  s i g n i f i c a n c e  of t .he Comonwe;ilt.h's f a i l u r e  Lo 

a d d r e s s  c o n s t i t u t i o n a l  issues becomes G I  e a r  when o11c 

obscrves t -hat  t h e  deicnse rwpest Lo a t h i t  t h e  non- 

idenLiEicat i .on of  M r .  Gray was oL c o n s t . i t u t i o n a 1  

magnitude, repeat.& dur ing  the ...... cour se  o i  t.he t . r i .a l  i n  . .  

2 



direct response  t o  t h e  conduct oL t h e  p r o s e c u t i o n  and 

s u b s t a n t i a l  r e l i a n c e  on Mr. Jamison ' s  alleged excited 

ut t rerance as t h e  cerlt-ral component of k h c  quverrlment's 

-. case . (D.Hr. 20-22). In fact . ,  a t  the Lime Lhe motion i n  

. l i m j . n e  was f i l e d  and argued  (Tr. 4/2'//09 at 12-16), t .he 

defense w a s  c o n t e s t i n g  t.he s t a t emen t  cominy i n  as XI 

e x c i t e d  u t t . e rancc"  arid t h e  judge had r e sc rvcd  on the 

i s s u e  (Tr. 4/27/09 aL 16). As noted  i n  M r .  Gray's opcniny 

br ief  (I). Hr. 20), Lhe ext:it.ed iit.t.erance e v e n t u a l l y  came i n  

a t  t r i . a l  and was re l ied  upon by t h e  p rosecu t ion ,  and i L  

was i n  response 'Lo Chis reliance t h a t  t.he de fense  repcaLed 

h i s  requests thaL t.he failed i d e n t i f i c a t i o n  be admi t t ed  

( D . D r .  71-22). Therc carmot he a reasoned d i s p u t e  that Lhc 

issue was e v o l v i r i g  through t . r ia l  as compcLirly p o s i t i o n s  

formed. The issue became even inore acuLc when t.he judge  

shut .  down t h e  defense c l o s i n g  A ~ ~ L U W ~ I L  anti p roh ih i t - ed  

d e f e n s e  cminsel. from a t t a c k i n g  Mr. Jamison 's  c red ib j  1 i.ty, 

y e t  pcmiit:t.ed t .he  p r o s e c u t o r  t o  aryue t he  suhs tance  o f  t h e  

non- idenLif ica t i .nn  wj.thout l i m i t a t i o n ,  ar.ld Chen refused t o  

p r o v i d e  l i m i t i n q  instrr ic t . ion (D.Br. 20-22)  -- i-- t h e  

CormonwealLh f a i l s  t.o a d d r e s s  i n  i t s  brici, Lhereby 

waiving t h e  oppor-t.1.1njt.y. Mass. R .  A p p .  P .  lb(a) ( 4 ) .  See, 

e . g .  Coirurionwea7th v. I,ydon, 413 Mass. 309, 317-318 (1992). 

2 .  The . Ccnanonwealth's Argument fmp roperly . .  Asks . . . . . . .  the 
Suprame' Judicial Court to A c t  as a Factfinder, to Find 
Self-serving Facts -Gbumed by 4% Counnonwealth, and to 
Overlook ..... - Conflicting Evidence ........ as i f  &-e-=ided. 

.... .- ........... ~- 

. . . . . .  .... ..... .... . .  
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The Common wed 1 t 1-1 makes a s s e r t .  i ons  oi overwhe h i . n g ,  

one-sidcd ev idence  i n  an aLLorript t o  make r e f u s a l  to admit 

Jamisori’s fai  1 ed i d e n t i f i c a L i o n  appear i n c o n s c q u c n t i a l .  I n  

facL, the evidence is  t o  Lhe c o n t r a r y .  T h i s  CourC need 

o n l y  acr:iirat.ely review t h e  central  i.ssue i n  t h e  casc, Lhe 

s t a t . e  of t h e  evidcricc x i t i  t h e  ComonwealLh’ s r:ont.radi c t o r y  

a s s e r t i . o n s  t.o s e e  LhaL .this is  so. 

T h i s  case t u r n e d  011 x i  alleged exciLcd u t t e r a n c e  

ider1Lificat.i on w i t . h  an o p p o r t u n i t y  t o  observe  mcasured i n  

seconds, i n  an environmcnL r i o t .  conducive t o  acc:urate 

o b s e r v a t i o n .  ‘The cont.ent oi thc alleged exciCed u t t e r a n c e  

was i t s c l L  i n  confl.j.ct, ranyiriq from “ t h a t  look:; l . i .ke  

Lawz” t.o “l,awz, arriony oLhcrs (1). H r .  20;  sec. also Addendum) 

-- confl i .ct  convcnicr i t ly  i.gnored by L h  Commonwealth. One 

ot.hFtr wi tness  ( W i l l i a m s )  t.hought 4 i u  s a w  M r .  t iray, bu t  

admitt .ed s h e  w a s  unsure and inf lucr iced by what s h e  hea rd .  

An eyewi tness ,  very  close t o  Che shoot .er  i d e n L i f i e d  

someone o t h e r  Lhm M r .  Gray (D.Br. 5, Y ) .  

T h e  qjnvernment porlr;iyed Mr. Jamisui .~ t.CJ t h e  j u r y  a s  

a r e l i a b l e ,  coope ra t iny  w i . t n e s s  who worked wit.h 

a u t h o r i L i e s  t.o break  t h e  case (U.Hr. 431, y e t  now a s k s  

t h i s  CourC t o  act. a s  a F a c t f i n d e r  and ad judye  Jami.son a 

f r a u d  and il l i a r  reqard ing  h i s  i n a b i l i t y  t o  recoqnize M r .  

Gray, t h a t  ir1;ibiA.i t y  supposcdly a n  obvious,  i . n t e n t i o n a 1  

fai.l.uce ( C . B r .  114-7.4). To maL.c t-his point the Commnnwea1t.h 

relies on h i s  yrdrid j u r y  testinioriy about. past  c x p s u r e  t o  

MI’. Gray i n  a piecc~ric;ll. manner, wi1.hoiit p rov id ing  the 

4 
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t r a n s c r i p t .  M r .  Jami.son t e s t i f i e d  before t.he Grand J u r y  

t h a t  he  d i d  riot p e r s o n a l l y  know M r .  Gray (9/13/07 a t  3 5 ) ,  

t-hought h e  had seen him throuyh $ass on one occas ion  when 

housed i n  ;1 separate s e c t i o n  of  a j a i . l  ( p .  40) ,  d e s c r i b e d  

t h e  person he thought  was M r .  Gray as having il s l i m  b u i l d  

and Afro (p .  4 0 ) ,  and b e l i e v e d  he spoke t u  M r .  Gray days 

bcLore he t . e s t i f i e c l  (p .  4 3 ) .  The Comnoriwealth relies on 

l imi ted  p o r t i o n s  of ,Jami.son' s grand j u r y  t e s t imony  

r eya rd ing  h i s  b e l i e f  akmu+ knowing who M r .  Gray  is ( C . R r .  

I./), r e l y i n g  o n l y  or1 t h e  words of Jamison -- the same 

per son  t.he Conuriciriwealth asks t h e  CourL Lo now d i s r e g a r d  a s  

an obvious l i a r  on the p a r t . i c u l a r  po in . t s  Chat s u i t e  t h e  

government ~ 

The Conunonwea1t.h t.ells t h i s  Court  t h a t  when t.he 

"whole" o f  Janiisori':; t es t imony i s  e v a l u a t c d  it i s  c l e a r  h e  

i.s a l i a r  (C.Br. le), y e t  fai.1.s t o  p rov ide  Lhc Court  w i t h  

t .he  t . r a n s c r i p t ,  t he reby  concea l ing  t h a t  Jamison 's  

test.jmony was ForLhr-iyht, and t .hat  t.he Commonwealth's case 

i.s s u b s t a n t i a l l y  c o n s i s t e n t  w i t h  what. Mr. Jamiscrn conveyed 

save t.he f a i l e d  i d c n t i i i c a t i o n  of M r .  Gray. M r .  Jamison 

I n  f ac t ,  t h c  Comrrmnweiilth's se? f - s e r v i n g  attempt t o  b o t h  
bol.st .er  and a t h c k  Jamison 's  t-estimony makes l i t t l e  sensc.  
Why would Jamison, withnut  h e s i t a t i . o n ,  t e s t i f y  t h a t  he  
b e l i e v e d  h e  knew who "Lawz" was, arid convey h i s  beli.ef 
Chat he s a w  h i m  days beiorc LesCifying, bu t  t h e n  
i n t c n t i o n a l l y  f a i l  t o  i den t j . fy  him i n  a photo  a r r a y ?  What 
this demonst.rates i s  thaL Jamismi' Y bel ief  is wrong and/or  
hit; 3 b i l i t . y  jnadequate ,  no t  o the rwise .  A s  fo r  t h e  
Conunoriweal t.h' s a s s e r t i o n  thaL "it w a s  c l ea r  t . h a t  Jamison 
knew defendant  w e l l "  ( C . H r .  'V I ) ,  i t .  i s  inaccuratc .  Irideed, 
t.he r eco rd  i s  to  Chc c o n t r a r y  (see Addendum). 

3 
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r e c a l l e d  what was s a i d  and who s a i d  it. d i f f e r e n t l y  t h a n  

Cihagara Wil l iams,  f o r  example ( a l l .  persons  i n  the c a r  

o f f e r i n g  v e r s i o n s  tha t .  c o n f l i c t  in one way or a n o t h e r  w i t h  

each o t h e r )  . The Commonwealth i g n o r e s  Shagara W i l l i a m s  arid 

f r i e n d s  connec t ions  t o  Heath Street  and incent . ive t o  deny 

mak iny  ariy s t a t emen t  i n  t h e  c a r ,  and a g a i n  a s k s  the Court .  

t o  act as  f a c t f j n d e r  and de termine  t h a t  Jamison, riot t h e  

o t h e r s ,  was l y i n g  (C:.Hr. 1 8 )  . >  

k'urther coi1tr;idict.i ng t h e  Cormionwealth' s a s s e r t i o n s  

of overwhclming, one-sided ev ider iw i s t h e  government.' s 

f a i l u r e  t o  produce one shrcd of ev idence  t h a t  M r .  Gray 

knew OF, planned o r  p repa red  t o  shoot anyone a p a r t  from 

c o n f l i c t i n g  i - d e n t i f i c a t i o n  ev idence  a t  t h e  scene. The 

"cjarig card" r e l i e d  upon by t h e  p r o s e c u t i o n  -- was 

nothiriy more t.han g e n e r a l  a s s e r t i o n s  of  a s t a t - u s  used t o  

assert M r .  Gray had motive,  wi.t.hout - ariy s p e c i f i c  ev idence  

l i n k i n y  t h a t  asserted yariy s t a t u s  t.o a p a r t i c u l a r  feud,  or 

t o  the par t i . cu la r  shoo t ing  at. j ,ssue. No evidence addres sed  

t h e  parCic:ular motives  o r  actions of M r .  Gray h i m s e l f .  

This evidence is far  from overwhclroinq. 

'['he Comonwcdlth '  s a s s e r t i o n  t h a t  M r .  Jamison  ' s  

i n a b i 1 i t . y  L o  i d e n t i f y  Mr. Gray was i n c o n s e q u e n t i a l  would 

perhaps  sce11i less ast.oundiny i f  i t  d i d  not  so d j r e c t l y  

c o n t r a d i c t  (.he Commonwealth's judgments duririy t r i a l .  A t  

A s  no ted  i r i  t h e  at.t.ached motiori (Addendum), M s .  Garv in ' s  
t es t imony bckore t h e  grand j u r y  was cons i s t en t .  w i th  
Janiisori' s t.est.imony bcliorc t h e  grand j u r y  r ega rd iny  who 
made a corrunent. ment.j.oniny the word "1,awz. " 
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t r i a l  the Commonwealth made a conccrCed effort ( s e e ,  Lor 

example, Tr. l.V/14-18) t o  place before  t.he j u r y  even t h e  

most mj.nor  c o n f l i c t s  between qrand j u r y  and t r i a l  

t.est.j..mony -- our  rules havinq permi.tt.ed t h o s e  c o n f l i c t s  t.o 

be f r e e l y  prcscnlcd. It. i s  d i s t . u rb ing  t h a t  t h e  

Cc)monwcolt.h seeks t.o d e p r i v e  M r .  Gray i n  a case of such 

enormous corisequerice n f  some semblance of equa l  t r e a t m e n t  . 

3 .  Defense .... Counsel's ........ Repeated Request that J d s o n ' s  
Inability L o ~ - ~ _ I ~ n t k f y  ....... &. Gray Be Amaitted Was 
Grounded in the Events . . . .  At Trial and Clearly Evidenced 
an Effort to Counter, or m a & ,  the Conononwealth's 
Reliance on Yamison's Alleged Statement in the Car. It 
is Inaccurate to Say that Defense . .  ......... Coune@l's Requests 
For Admission Were L G - t e d  .. to '\Substantive" . .  Use of the 
Failed Identification To the mclus- __ ................ 

. . . . . .  

............ 

. . . . . . .  

,,*e- 
._ 

The Comnonwea I t h  confounds q u e s t i o n s  concern ing  how 

admitted evidence  can he used o r  cons ide red  by t h e  j u r y  

or'ice iidrnitt.ed, on t.he one hand, wi th  t h e  t h r e s h o l d  

ques t . ion  of whether t h e  ev idencc  i s  admiss ib l c ,  or1 t h e  

o t h e r .  (See C.Br. 19-23, r c l y i n g  on d i s C i n c t i o n  bcCwccn 

subst-ant i  ve" admi.ss j  on and "impeachment. " 1  During t r i a l  

dcFcnse c:ourisel. r e p e a t e d l y  requested i n t r o d u c t i o n  o f  t h e  

f a i l e d  i d e n t i f i c a t i o n  a:; essen t i . a l  t o  t.he defense  case t.o 

couritcr ( o r ,  c o l l o q u i a l l y  speaking,  "impeach") t h e  

yovcrrmerit.'s evidence;  he was n o t  r e q u i r e d  t u  do more to 

preu~rve the i s s u e .  T h e  p o i n t  roade i r i  M r .  G r a y ' s  opcniriy 

b r i e f  ( see  U.Ur. 25-27) i s t h a t  the evidence  was c l e a r l y  

a d m i s s i b l e  cvcn ii t h c  j u d g e  was to  draw a d i s t i n c t i o n  

\\ 

~~ 
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. ... .. . . - 

r eya rd ing  how it  col.lid be cons ide red  by t h e  j u r y  once 

admi t ted ,  i . e . ,  l i m i t  i t s  use .  

I t  i s  noteworthy Chat on t.he q u e s t i o n  o f  a d m i s s i b i l i t y  

i n  Lhese c i rcumstances  there i s  no d i s t i n c t i o n  beLween 

admission f o r  "substance" v e r s u s  "impeachment" made by 

[P rop . ]  Mass. R .  Evidence 806 ( a t t a c k  on hea r say  s t a t e m e n t  

may be suppor ted  "by any evident:?" and " [ e l v i d e n c e  of a 

stat.ement o r  conduct  b y  t h e  d e c l a r a n t  a t  any t i m e ,  

i n c o n s i s l e n t  w i t h  t.he d e c l a r a n t ' s  hea r say  st-atement,  - i s  

not. subjecL to  .- any requirement ... t h a t  t h e  d e c l a r a n t  may have 

been a f f o r d e d  an o p p o r t u n i t y  t o  deny o r  e x p l a i n . ) .  See 

1 3 . H ~ .  25-26. 1 

The Cormonwealth's i u r t h e r  aryuments grounded i r . 1  

t h i s  d i s t i n c t i o n  between "substance" and "impeachment" a r e  

l i k e w i s e  baseless. The Commonwealth s p e c u l a t e s  t h a t  not 

see king " iiopeac hmen t. " as  d i  s t h c  t from " s u b s t a n t i v e  " 

Nor does the siihst.ance/impeactunent d i s t i n c t i o n  r e l a t i v e  
t.o t.he i s s u e  a t  b a r  makc much sense, where t h e  only 
acnsible,  comnoii-sense purpose behind t.he de fense  r e q u e s t  
t o  admit t.he f a i l e d  i d e n t i f i c a t i o n  was t o  demonst.rate an 
i n a b i l i t y  t o  recognize  and i d e n t i f y ,  coun te r ing  of 
" k p e a c h i n q "  -- t h e  label does not mat ter  -- t h e  noti.on 
tha t .  Jamison had t h e  a b i l i t y  t o  accurate3.y i d e n t i f y  M r .  
Gray on t.he day i n  q i ies t ion .  In o t h e r  words, this i s  n o t  
ari i s s u e  invo lv iny  a s t a t emen t ,  f o r  example, t h a t  can 
e i t h e r  e s t a b l i s h  ari ;Issert.ed matter con ta ined  t h e r e i n  of  
he admiLLed f o r  some o t h e r  more 1i.mi.t.ed purpose.  The 
C:ommonwcalth's a s s e r t i o n  t h a t  an  i n a b i l i t y  t o  i d e n t i f y  M r .  
Gray i n  a photo  a r r a y  was not i n c o n s i s t e n t  w i t h  t.he 
a l l e q e d  exciCcd utterance a t  t h e  scenc (C.Br. 23)  is 
LiCterly f r i v o l o u s .  E.g., Commonwealth v. Pickles, 364 
Mass. 395, 402 (19'/3) (to be i n c o n s i s t e n t  i C  is  enough t h a t  
the YLatement's " i m p l i c a t i o n s  Ccnd i.n a d i f f e r e n t  
direct.i.on" than  t h e  t . r i a l  ev idence)  . 

x 



admiss ion  was a "reasoned s t r a t e g i c  d e c i s i o n "  because,  had 

t h e  delerise used Che f a i l e d  i d e n t i f i c a t i o n  as 

"impeachment, " t .he Comoonwea1 t h  would have responded by 

provinq  t h e  "intcnCiona1. f a l s i t y  of t h e  mis i . .dent j  f i c a t i o n "  

( C . B r .  21). Contrary  t o  t h e s e  a s s e r t i o n s ,  defense counse l  

never condi t i .oned h i s  r epea ted  r e q u e s t s  t h a t  t h e  

m i  s i d e n t i 1 i c a t . i  on he achiLted  on what. t h e  Commonwealth 

cou ld  i n t r o d u c e  i n  response.  H e  want.ed t h e  inforrrmtinn 

before t h e  j u r y  t o  be c v a l u a t e d  and weighed wi th  a l l  of 

t.he o t h e r  ev j  dence. Moreovcr, what t h e  Commonwealth lails 

t o  recoyriize is t h a t  l a b e l i n g  in t - roduc t ion  of t h e  riori- 

i d e n t i f i c a t i o n  a s  "impeachmcnt" v e r s u s  " s u b s t a n t i v e "  would 

have had l i t t - l e  e f f e c t ,  i f  any, on what. t h e  Commonwealth 

cou ld  int-roduce i n  an  effort t o  respond, were s u c h  an 

effort tiemed a p p r o p r i a t c  arid permi.t.ted by t h e  t r i a l  judge 

(C.Br. 21-22) .  Simply sLatecl, t h e  government's a b i l i t y  t o  

r ehab i l i t a t e ,  rcbuL o r  respond -- where p e r m i s s i b l e  -- i s  

not  1 i.mited Lo evidence  1.abel.ed a s  "impeachmcrit ev idence"  

once admi.t.t.ed, and Lhc  Cummonweal.th offers no a u t h o r i t y  to 

the c o n t r a r y .  I n  t h i s  l i y h t ,  t h e  Commonwealth's a s s e r k i o n  

khat  de€ense counsel madc J. " s t r a t e q i c  d e c i s i o n "  n o t  t o  

"impeach" t o  avoid  such reh;lbilit.at,i.on is an all-too- 

appa ren t  f i - c t i o n .  

F i n a l l y ,  t.he Commonwealth a rgues  t h a t ,  had the 

fa i led  iden t i f i ca t , i . on  evidence been admit.t.ed, t.he 

C:ommonwealth had ev idence  w i t . h  which i . t  could  have 

persuaded t h e  jury t h a t  Jamison was capab le  of idcr i t i fy i .ng  

9 



M r .  Gray. T h e  Commonwealth a s k s  t h e  Court  t o  p l a y  t.he r o l e  

of a jury, t.o e v a l u a t e  the evidence,  assess how it would 

have been percej-ved and weiqhed, and dcterrriine what 

conc lus ions  would have been d r a w n .  lt. i s  a -- "if t h e y  d i d  

that, we would have done Lhi:;, and w e  would have been more 

persuasive, so the argument on appea l  mus t  f a i l "  -- 

argument.. 

Set.t.i.ng a s i d e  M r .  Gray 's  v igorous  d isagreement  w i t h  

t h e  Cormtionweal t . h ' s  view of the evi.dence, arid s e t t i . n g  aside 

a l l  of L h e  ways i n  which Jarnison' g rand  j u r y  t e s t imony  was 

b e n e f i c i a l  t.o the defense ,  t h e  Commonwealth's argument 

reveals t h e  b r e a d t h  of i t s  m i  sunders tandinq .  The question 

before this Court is not who, at the end of the day, had a 

better chance of persuading the jury. The question 

concerns whether a defendant, confronted with the 

government's intention to take away his liberty for life, 

is entitled to intxoduce evidence that the priraary -- yet 
unavailable -- identification witness against him, was 

unable to identify him when an attempt was made. The 

Commonwealth can rebut that. evidence  as t h e y  choose; that .  

i s  what Lr ids  a r e  made o f .  B u t  i.f t h e  t r i a l  i s  t.o be a 

f a i r  one, a d e f e n d a n t ' s  r epea ted  r e q u e s t  t.o admit such 

c r u c i a l  c v i d e n c e ,  a s  occur red  he re ,  musk n o t  be denied. 

4 .  The Prosecutor's - ... Opp ortunity . . - and Motive Before the 
G r a n d  Jury on the Sole Issue of Identification is 
ciZr. ~ v e n  ij; . I L c g L l e ~ d g ,  .... one -.  ASS^& Otherwise, 
Coistitutional Principles Required . .. Admission .... of 
- Jamisonl ... .. s Failed Identification. . .  
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A s  no ted  above, t h i s  i d e n t i f i c a t i o n  case w a s  hy no  

means overwhelming. Where t.he t y p i c a l  tes t  for admiss ion  

ci f  g rand  : jury tes t imony concerns  a p r o s e c u t o r ' s  

o p p o r t u n i t y  arid motive when conduct ing  t h e  grand  j u r y ,  t h e  

fac t  thaL this c a s e  t u r n e d  011 a s i n g l e  i s s u e  -- 
j-dent ii icat  i o n  -- makes such opp0rt.unit.y and mot ivc  

obv ious .  ' 
Moreover, t h e  f law i n  the Commonwealth's argument i s  

cxposeti by t h e  argumcnL i t se l f :  t h e  Commonwealth re l ies  on 

t.he ext .ent  t o  which t h e  p r o s e c u t o r  - d i d  develop  t e s t imony  

before t.he grand  j u r y  a s  a b a s i s  t o  a s sc rL  t h a t  Jamison 

was not. credible (C.Br. 1 8 ) .  T h i . s  demonst ra tes  t h a t  C h c  

p r u s e c u t o r  had moLive arid o p p o r t u n i t y  and a c t e d  on i t .  Thc 

f a c t  t h a t  Jamison was brought  back a sccorid day for  

pu rposes  of making t h e  i d e n t i f i c a t i o n  ( R .  20-29) shou ld  

s e r v e  as evidence  eriouqh of t h e  p r o s e c u t o r ' s  motive.  

' The Commonwea1,th i . naccura t e ly  t e l l s  Lhis Court  that .  i n  
U n i t e d  S t a t e s  v. Foster, 128 F.3d 949 (6'h C i r .  1997), t-he 
S i x t h  C i r c u i t  adopted a g e n e r a l  "premise" t h a t  t h c r c  i s  
always similar o p p o r t u n i t y  and motive d u r i n g  grand  j u r y  
p roceed ings  (C.Bf. 1 6 ) .  A s  t h i s  Court  can conf i rm b y  
rev iewing  the cases cited a t  pp. 955-5156 of t h a t  d e c i s i o n ,  
t h e  S i x t h  C i r c u i t  was s imply ci.t.ing c a s e s  where s imilar  
mot ive  and o p p o r t u n i t y  was found OK suyges ted  by o t h e r  
c o u r t s .  The  Commonwealth a l s o  recites three factors 
menCioncd i n  t h e  Repor t e r ' s  Notes, Fed. R.  Evid.  
804 (h) ( ' I ) ,  and makes t h e  conclusory  s ta tement .  t .hat  nonc 
are p r e s e n t .  M r .  Gray d i s a g r e e s .  In any even t ,  it a p p e a r s  
t h a t  not a s i n g l e  f e d e r a l  o r  s t a t e  court. has  reli.ed upon 
t h e s e  f a c t o r s ,  and the  Commonwealth ci tcs rio a u t h o r i t y  t o  
t.he c o n t r a r y .  
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Furthermore and m o s t  impor t an t ly ,  t h e  Commonwealth 

s i m p l y  fai.1.s t o  ackr.iowledge t.he naLure of t h i s  case and 

t h e  i s s u e  h e f o r e  Chc Court. T h i s  case t -urns  on 

i d e n t i f i c a t - i o n  and invo lves  the ... . goverrmcnt 's  r e l i a n c e  .~ on 

a n  a l l c y e d  011t of c o u r t  sLaternmt of  Jamison t o  prove  

i d e n t i f i c a t i o n .  .. Such c i rcumstances  c l e a r l y  d i s t i n y u i s h  

C h i s  case from t h c  r u n  of t h e  m i l l  r eques t  t ha t .  g rand  jury 

. testimony be admitLed. I n  t h e  words of defense counsel, 

"it i s  exculpa tory"  and " e s s e n t i a l  t o  rny defense" ( T r .  

VI/51). I n  t h e s e  circunlskances,  admi t t i ny  t h e  ev idence  was 

n o t  simp1.y a matLcr of discretior.1.  rhited StaLcs v. 

Foster ,  supra a t  956 ( excu lpa to ry  ev idence )  ; ClniLcd :;tates 

v. Miller, 904 F.2d 65, 68 ( D . C .  C i r .  1.1140) (ev idence  went. 

t o  h e a r t  of d e f e n s e ) ;  a u t h o r i t i e s  ci.t.ed a t  D.Br. 79-31. 

- . . .  

5 .  The Commonwealth's .... Suggested - .  Legal . Standard For the 
Admission of 'Grand Jury Testimony - . at  ... the Defendant's 
Requests i s  Grounded . . . . -in Inaccurate Assumptions -. About 
the Grand Jury Process and Would .Violate Due Process . . ... . ancl -~qual Protection'" - .  Guarantees- -On . Account of .. . the 
obvi& Inequities. 

The Comionwea1t.h sugges t s  that .  t h i s  Cuur t .  s h o u l d  

preclude t h e  de fense  from us ing  grand j u r y  tes t imony under  

an  overly st.rict standard t .hat  would v i o l a t e  due process 

and e q u a l  p r o t e c t i o n  gua ran tees .  See Wardius v. O.reyon, 

412 U.S. 70 (1972). See al.so H d m e s  v. South C a r o l i n a ,  547 

U.S. 319, 324 (2006); I'yler v. Doe, 457 U . S .  202, 216 

(1982). Grand j u r y  Lestimony is  no more reliable f o r  thc 

prosecut- ion t h a n  i t  i s  f o r  the defense, ye t  our  

j u r i s p r u d e n c e  i.s now f r e e l y  permi t l i r iy  t r i a l  by grand j u r y  

12 
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t r a n s c r i p t ,  as  was f u l l y  evidenced i .n t h i s  c a s e  where t h e  

p r u s e c u t o r  f r e e l y  bounced hack and f0xt .h  from t r i a l  

t e s t imony  t o  grand  j u r y  L r a n s c r i p t s  f o r  even t h e  mosL 

minor apparent.  con t . r ad ic t ions  of t a n g e n t i a l  f a c t s .  6 

Corta in l .y  i n  a case s u c h  as t . h i s ,  where Lhc so le  

i s s u e  w a s  i . den t i f i caL ion  d u r i n g  grand j u r y  proccedinqs and 

a t  trial.,  a s t a n d a r d  w i t h  any semblance OF equitah1.e 

t r e a t m e n t  m u s t  permit a defendant  t o  i n t r o d u c c  crikicii l ,  

c o n t r a r y  t e s t imony  i n  Lhe form of a f a i l e d  i d e n C i i i c a t i o n .  

Due p r o c e s s  and equa l  p r o t e c t i o n  principles r e q u i r e  a 

"ba lance  of  f o r c c s  between t.he accused arid h i s  a c c u s e r .  " 

W a r d i u s ,  at. 414.' 

11. THE PROSECUTQR'S ONGOING EFFORTS TO INTRODUCE THE 
VIDEO AS PART OF HIS CASE IN CHIEF AND THE ABSENCE OF 
ANY DEFENSE C-GE TO THE NOTION OF GANG MEMBERSHIP 
DURING TRIAL MAKES CLEAR THE PROSECOTOR'S INTENTION 
AND PuRPoSE WHEN E V E N T U W Y  PERMITTED TO PLAY THE 
VIDEO tYNJJER THE GUISE OF NEEDED "REBUTTAL." 
FURTHE-PE, TEE4 nE MINIMIS PROBATIVE VALUE OF THE 

The very  n o t i o n  tha t .  t h e  grand  j u r y  t r a n s c r i p t .  is  
n e a r l y  always r e l i a b l e  enouqh for  a p r o s e c u t o r  bu l  
p r a c t - i c a l l y  always ir . iadmissihle f o r  a defendant ,  i s  
grounded i n  g r o s s l y  i n a c c u r a t e  asssumpti ons about. t h e  grand 
j u r y  p r o c e s s  (see motion a t  Addendum, i m f r d )  and i s  
a l r e a d y  c rea t i . nq  t . roubl ing  d i s p a r a t e  'trcaCmeriC i r i  ou r  
c0ur t . s  of  law, as occurred here. 

See a l s o ,  i d .  a t  480 (Douqlas, J., concur r ing )  ("The 
Bill of R i g h L s  docs riot e n v i s i o n  an adve r sa ry  proceeding  
between two e q u a l  p a r t . i e s  [ ,  ] " buL "is dcs iyned  t o  r e d r e s s  
t h e  advantage  t.hat. i n h e r e s  i n  a govcrrmcriL p r o s e c u t i o n .  
I t  i s  n o t  for  t h e  C o u r t  t o  change t h a t  balance"); Ilulmerj 
v. Soutti C a r o l i n a ,  siiprF3 at 324 (due p r o c e s s  " i s  ab r idged  
by ev idence  r u l e s  t h a t  " i n f r i n g [ e ]  upon a weighty i n t e re s t  
o f  t h e  accused" and a r e  " ' a r b i t r a r y '  o r  ' d i s p r o p o r t i o n a t e  
t o  t.he purposes  t h e y  a re  dcs iyned  t o  s e r v e . ' " ) ,  and c a s e s  
c i ted therei  n .  

B 
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VIDEO FAR OUTWEIGHED BY UNFAIR PREJUDICE IS CONFICRMED 
BY THE COMONWWLTTH'S CONc%SSION THAT OTHER EXIDEN- 
OF GANG MEMBERSHIP RENDERED THE VIDEO CUMULATIVE. 

The Cumionweal t h  s u y y c s t s  t -hat  Mr . Gray 

"mi sconstrues  the purpose of  t h e  v ideo ' s  i n t r o d u c t i o n ,  

whi.ch was t o  r ebu t  the d e f e n d a n t ' s  s u y y e s t i o n  t h a t  hc w a s  

n o t  a mcnher  of Heath StrecL a t  t h e  time o f  t h c  murder" 

(C.Br. 26-2./), M r .  Gray ha rbor s  rio misunders tanding .  A s  

t h e  r e c o r d  makes c l e a r ,  t h c  prosecut-or  r e p e a t e d l y  sought  

t o  i .n t roduce t h e  v ideo  i n  h i s  case i n  c h i e f  as supposed 

ev idence  of yany membership, L.herehy i n d i c a t  i n y  :i mot.ive 

and i n l e n t  t o  k i l l  Herman Tayl.or y e a r s  a fLer  t .he  v ideo  was 

made. A t  hott.om, t h e  p r o s e c u t o r  wanted t h e  v ideo  i n  

evidence because it obVi0Ut ; ly  p a i n t e d  Mr. Gray i n  a v e r y  

p r e j u d i c i a l  l i gh t .  and, d e s p i t e  havi.ng no th iny  t o  do w i t h  

t.he p e r t i n e n t  i d e n t i f i c a t i o n  i s s u e  i.n t h e  case, w e n t  a 

l o n g  way toward p r e j u d i c i n g  t h c  j u r y  a q a i n s t  Mr. Gray. 

'The n o t i o n  t h a t  t h e  v ideo  was p r o p e r l y  adrr~itt.ed t o  

"rebut" deLErive a s s e r t i o n s  that M r .  tiray was riot a gang 

member ( C . B r .  2 4 )  i s  conCr;iry t o  t h e  r eco rd  and cannoL 

w i t h s t a n d  anal  ysi .s .  Indeed, t .he cormnonweal t.h' s brief 

concedes de fense  counse l  had il different  purpose j n askiriy 

a s i n q l e  q u e s t i o n  about. t.he photo.  (C:.Br. 1 2 ,  sl;it.inq that 

purpose was grounded i n  h ighl ic jh t inq  appearance) . R 

-I .~ 

Defense counsel  conceded membership i n  hi .s  opcr~iriy, 
refrained Lrorn pursu ing  any cha1.l enge to qang menhership, 
and pursued a Lhoory tha t .  did not  r e q u i r e  or  focus 01.1 

c h a l l e n g i n g  membership. Defense counsel even roade c1 ear  a 
Foofmote continue on nexlpuge ... 
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A s  no ted  i n  M r .  Gray 's  opening brief ( D . R r .  4 0 - 4 - / ) ,  

even i f  one assumes t h a t  dcicnse c o u n s e l ' s  si.nq1.e quest.ion 

aboul  a photograph j u s t i i i e d  a response, it c e r t a i n l y  d i d  

n o t  j u s t i f y  admission of t.he h i g h l y  inflammatory rap 

v i d e o .  'The Commonwcaltii concedes t .hat  i n t r o d u c t i o n  of t.he 

v i d e o  added Lit-tle t.o no p r o b a t i v e  v a l u e  by a s s e r t i n g  

"overwhelminy" ev j  dence of yarig m e m h e r s h i  p and 

c h a r a c t e r i z i n g  t h e  v ideo  as inorely " c i i m u l  a t i v e "  (C.Hr. 

29, 32 )  . ?  

Fj.nally,  assuming, a rgumdo ,  LhaL dcfcn:;e c-.ounsel 

opened t h e  door Lo t h e  r ap  video,  t h o  C o n u o o r i w e a l t . h ' s  

assertion t h a t  doiriy so w a s  s t r a t e g i c  and e f f e c t i v e  

advocacy i s  b e l i e d  by  t.he r eco rd  ( D . B r .  38-39) .  Defense  

counse l  r e p e a t e d l y  reprcsonted t.o t h e  judge t h a t  he was 

n o t  c h a l l e n g i n g  menhership,  conceded M r  . Gray' s m e h c r s l i i p  

i n  h i s  opening, and d i d  n o t  c h a l k n g e  menhership whcn 

examining w i t n e s s e s  o r  i n  c l o s i n g  arqument. In f a c t ,  

s u s t a i n i n g  t h e  Commonwealth' n a s s e r t i o n  would requi re t h i s  

1 

wi l l ingness  t o  s t ipu1at .e  t o  ganq membcrship were it e v e r  
i n  quest i .on.  Thus therc was noth inq  t.0 rebut. ( D . B r .  38- 
3 9 ) .  
' It  b c a r s  r e p e a t i n q  t .ha t  t h e  v ideo  i t se l f  u r i d c r m i r i e s  t h e  

government 's  c l a ims  of p r o b a t i v e  va1.ue. There i s  notii iny 
i n  t.he cap v ideo  thaL p rov ides  a reasoned foundat. ion l o  
cori(:.lude i.t was a so called "yariy p ledqe ,"  o r  t.hat. it. was 
the orqanizat.iona1. st.atement of a 200 per:;on ganq, o r  t ha t .  
it cou1.d have se rved  as  cvidcrice of i n d i v i d u a l s  i nvo lved  
i n  a gany feud  y e a r s  lat-er,  o r  e s t a b l i s h e d  pcrsoriv w i l l i n q  
and able t o  k i l l  i r i  f u r t h e r a n c e  of  t h a t  feud .  A l l  of these 
asser t ions arc specu la t - ive  wit.hout any basis i n  fact. o r  
ev idence .  Nor d i d  M r .  Gray  a u t h o r ,  produc:e o r  crealc the 
v ideo .  



C o u r t  t.o conclude Chat de fense  counse l  pursued il s t r a t e g y  

of  no c h a l l e n g e  t o  mmhersh ip  u n t . i l  a s i n g l e  q u e s t i o n  was 

asked at .  Volume 5 oF the t r a n s c r i p t ,  a L t c r  which the 

o r i q i n a l  s t . r a t e g y  was resumed. T h e  Conunonwcalth' s 

a s s e r t i o n  i s  b a s e l e s s .  

111. CONTRARY TO THE ASSERTIONS OF THE C-TH, 
DETECTIVE SHEEHAN'S AETER-THE-FhCT TRIAL CONSTRUCT 
CANNOT BE SUBSTITUTED FOR CRITERIA USED TO ENTER MR. 
GRAY INTO THE GANG DATAEASE. ON THE SUBJECT OF 
WITHHOLDING GANG DISCOVERY, THE C-TH'S 
WSITION EVIDENCES CIRCULAR REASCINING THAT SHOULD 
GIVE RISE TO THIS COURT'S CONCERN. 

Gang Criteria. . .. . Ttic  Commonwealth repcats r.1.ajrn.s about  

D e t .  Sheehan's supposed b a s i s  i n  knowledge  -- s e e i n g  Mr. 

C k a y  on v a r i o u s  occasion..; over  many yea r s ,  reviewing a 

v ideo ,  r ead ing  documents, knowledge of il truce" -- and 

I" T h e  Cornonwealth repcaks Uet .  , Uuggati' s self-servi-ng 
c l a i m  that  M r .  (;ray -" d c s p i t e  t e l l i n g  p o l i c e  he was n o t  a 
gang rnerdxr -- supposedly wcrlL o n  t.o s a y  he didn ' t .  
p a r t . i c i p a t c  i n  t h e  qang t ruce ~ ~ C L I I I S P  he  was inca rce ra t - ed  
( C . B r .  48) . Thouqh [Jet.. Dugyan's s e l f - s e r v i n g  v e r s i o n  of 
t h e  i n t e r r o g a t i o n  i s  ins i i l a t ed  froro anyone's revicw on 
account of  t h e  BFD'r; f a i l u r e  t o  record t h e  q u e s t i o n i n y ,  i t  
just so happens t o  be w e l l  p u b l i c i z e d  facit,  and the 
Cormnonwea1t.h j.s well aware, t .ha t  t h e  Lruc:e t-ook place 
dur ing  .Lhe seve ra l  weeks a f t e r  t.he shootirig at i.ssue i n  
t h i s  case (C.Br. ' 7 )  at. 3 t,iinc when MT:. Gray was n o t  
i n c a r c e r a t e d  ( T r .  V/189-1qO). M r .  Gray  rejecits Dut. 
Duyyan's s e l f - s e r v i n y  ve r s ion  of whaC M r .  Gray sa id  as 
f a l s e  and 211 e f f o r t  t o  provide  some e x p l a n a t i o n  f o r  why 
~ r .  Gray was not  jnvolved i n  any t.ruce. P e t .  Uuqgan's 
p a r t i a l i t y  was fur t .her  r e f l e c t e d  i n  h i s  clair11 t -ha t  he 
could  n o t  f i n d  anyone named A l i c i a  Robinson of  a p p r o p r i a t e  
aye i n  the s t a t e  oL Khode lsi.and, w h i l e  f a i l . i n g  ta nicrition 
what he d ld  t o  look .  A s imple inLcrnet.  s e a r c h  may h v e  
he lped  h i m  were he q c n u i n e l y  i n t e r e s t e d  j.n f ind i r iy  ii 

cesul I. 



l e a p s  t.o t .he conclus ion  t h a t  i t  estab1i::hc.s L;mory Gray ' s  

par t , ic i .pat . ion i n  a qang f eud  and motive t o  k i l l .  T h e s e  axe 

qeneral a s s e r t i o n s ,  t h e y  ikmonstratie no has i  s t o  make such  

a1.l.egat.ions about M r .  Gray i n  p a r t i c u l a r ,  and t h e y  are 

a l l e g a t i o n s  that. could he a p p l i e d  equal l y  t.o a m u l t i t u d e  

of  s i rn i . l a r ly  s i t u a t e d  i n d i v i d u a l s  -- which i s  exactly what  

is wrong w i t h  s lar idards  bej.ng u t i l i z e d  by t.he 

yovernment. 11 

The Cornionwealth s u q g e s t s  t h a t  L h u  defense ernpl nys 

" t h e  a r t i f i c e  of hypothet . ica1 pcrsuri" who i s  entered 

i n t o  t.he gang daLahase on 1 imi.ted c r i tc r ia ,  arid asserts 

t h a t  t.he d e f e n s e  "iynores t h e  inconvenient  r c a l i l y "  that 

M r .  Gray was c lassi f ied "based on s a t i s f y i n g  dl1 of the 

po t . en t i a1  c r i t e r i a "  except self admi.t tance o r  

i d e n t i f i c a t i o n  by a parent  or yuardiari  (C.Hr. : 3 7 - 3 0 ) .  The 

Commonwoaith i s  dead wrong. In Lact ,  t h e  i .nconvenient 

r e a l i t y ,  ignored by t h e  (.:omonwealth, consist: ;  of t h e  fact 

t h a t  t h e  yovernment i.s p u r p o r t e d l y  ur.iahie, or perhaps  j u s t  

.~ 

'The Commonwealth a s se r t s  tha t .  t h e  BPD s t a n d a r d s  are 
s i m i l a r  t o  some o t h e r  s l a t e s ,  but  reli.es on1.y on general 
1;lriqiiage t.hat f a i l s  t o  addres s  how t h e  st .andards a r e  
a p p l i e d  i n  practice o r  l i m i t e d  by c o n s t i t u t i o n a l  
p r i n c i p l e s .  T h e  CoInmonwea1 t.h f u r t h e r  i y n o r e s  Lhc l a c k  Chat 
many of t h c s c  states require evidence  of ongoing a c t i v i L y  
and o rgan iza t iona l .  criminal ~. conduct ,  . of t en  requj  ri.ng 
commission of p a r t i  cul a r  enumerated oLtenses. .. . .. See, e. g., 
 la. stat., 5 074,03; 111. romp. s c a t .  1 ~ / 1 0  5 740; Kan. 
Sta t . .  A n n .  §21-4226(6) (and others  reproduccd a L  C a m .  
Appx. 73-05)  . Such rcc1uir.ernent.s a r e  vas t . l y  d i f f e r e n t  Lhan 
yroundi.ng "gang membership" on as 1 i tt1.e as be ing  seen 
w i t h  someone and f r equen t ing  cl p a r L i c u l a r  area of  t.he 

I I  

ci.t.y . 
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u n w i l l i n g ,  t o  r e v e a l  t h e  basi:; upon which MI'. Gray was 

entered i r i to  t h e  gang da tabase  ( e n t r y  which i s  t h e  s o u r c e  

of gany a l l e g a t i o n s  a t  t r i a l )  . Det.ective Shueiian conceded 

t . ha t  hc hiid no knowledge or dwareness of  who cntered M r .  

Gray i n t o  Lhe da tabase  o r  what c r i t e r i a  were used (D.Br. 

5 4 ) .  DcLective Sheehan's tes t imony is  t h e  p roduc t  o f  an 

a f t c r  the fac t . ,  arm-chair revi.ew of  documcntis i n  p u r s u i t  

of a convict.i.on. Such ii review apply iny  t h e  UP11 gang 

c r i t e r i a  coiild serve as a basis t o  a l l e g e  a motive t o  k i l l  

r e l a t ive  to  a n y  niimber of individua1.s .  12 

Discovery. -. . . . .- On t h e  i-.. u-7ue o f  d i scovc ry ,  t h e  

Commonwealth knows well thaL t-here i s  no need t.o 

"specula te"  (C.Rr. 4 2 )  about: w h a t  d i scove ry  t h e  d e f e n s e  

sough t .  Defense counsel r eques t ed  the d i scove ry ,  draited a 

motion demandiny i L ,  arid t h e  p r o s e c u t o r  r e fused  t o  p r o v i d e  

it. on t h e  record ,  c la iming  Chat t .he documentat ion 

rcqucsted was t c m  "burdensome" (Tr. 1/27/09 a t  3 3 ;  D . B r .  

57; K. 6 0 - 6 6 ) .  I t  should be q u i t e  obvious t o  Lhe 

Commonwealth t h a t  m e r e l y  p rov id ing  an i n j  t i a l  incidcnC 

r e p o r t  whi le  w i  t.hhiilding i u r t h e r  informaLion r e l a t i v e  t o  

'r'he Commonwealth st .at .es thaL  fami . l ia1  t i c s  a r e  not. used 
t o  de terminc  yarig membership, i g n o r i n g  t h e  t e s t imony  a t  
t r i a l  ( s e e  D.Br. L,3) .  b'amil ia l  t ies  a r e  no.t a formal  
cr i ter ia ,  hut. a r e  d Lactor: used by t h e  BFD. Q u i t e  
obv ious ly ,  f a m j  l i a l  t i e s  a re  coex tens ive  wi th  be ing  see11 
w i t h  il g;mg member i n  a p a r t i c u l a r  " t e r r i t o r y , "  which 
demonst ra tes  the problem wit-ti such broad c r i t e r i a .  
Keqard less ,  the Cnmmonweallh concedes that f a m i . 1  i.al t i c s  
or p l a c e  oi residence are criough t.o be cntered i n t . 0  t h c  
yany dat-abase a3 a "qanq a s s o c i a t e "  -- a s i y r i i f i c a n t  
concess ion  t .hat  should t r o u h l e  t h i s  Court.. 
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the v a r i e t y  of general iricident..? o c c u r r i n g  i n  a certai-n 

s e c t i o n  o f  t h e  c i t y  -- rariginq from personal  i . n ju ry  t.o 

propert .y  damayc -- w i l l  t e l l  1 i t.t.1 e t.o no th ing  about  what 

the inc ident .  a c t u a l l y  c o n s i s t e d  o f .  Provid ing  such 1 irni.ted 

d i s c o v e r y  makes it easy Lor t.he government. t.o claim each  

incidcnC i:; part. of a s p e c i f i c  feud whi le  wi thhold inq  

evidencc of o t h e r  possibl . .e c u l p r i t s  and disputer ; ,  which i s  

e x a c t l y  what. was done i n  t h i s  case. A s  t r i a l  c o u n s c l  rioted 

( R .  6 0 - 6 6 )  , furt.Iler informat ion  abouL Chc i n c i d w i l s  such 

as whether anyone was suspec ted  OL arrcstd w a s  c l e a r l y  

r e l c v i i n C ,  w e n t  d i rect .Ly t.o t h e  a s sc rL ions  thaC a l l  of 

t h c s e  inc ident . s  were part. of a par t icular  gang i c u d ,  arid 

w a s  exculpa t -ory .  

Most t r o u b l i n g  is  the Commonwealth's d i s t u r h i - n g  

w i l l i n g n e s s  to take a p o s i t i o n  t.hat shows no  r ega rd  for 

due p r o c e s s  and b a s i c  Ldirness. A f t e r  r e f u s i n q  t.o provi ,de 

t h e  d i scove ry ,  the. Commcrnwealth now seeks t o  p r e v a i l  on 

M r .  Gray's c l a im by a s s e r t i n g  LhaL he has riot 

"dcrrionstrat.ed t-hat .  such follow-up evidence  a c t u a l l y  

exist .ed" or " that .  ev idence  would have tendcd  t o  exculpate 

h i m , "  and t h a t  i t  would have made no d i f f c r c n c e  anyway 

( C . H r .  4 3 ) .  A s  an i n i t i a l  rmttcr,  thc p r o s e c u t o r ' s  b a s i s  

f o r  refiisj ing d i s c l o s u r e  ("burdensome"; see a l s o  Tr. 

4/2 . / /09  a t  1.76 (admit. t . ing d i d  not  t u r n  over  e v e r y t h i n g  h e  

r-ccoived) ) imp1 i ci t1.y conceded t h a t  f u r t h e r  documentat ion 

e x i s t s .  Furthermtire, t.he Commonwealth's posj.t.i.on -- t . ha t  

it. may refuse Lo p rov ide  informat ion  below and t h e n  ~ e 1 . y  
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upon t h e  absence of t h a t  infornidt ion t o  d e f e a t  t h e  issues 

a r i s i n g  irorri i t s  re fusa l  -- should  g i v e  Lhis Court 

pause. 1 J  

IV. THE EXCESSIVE AND 1-TORY GANG EVIDENCE IN THIS 
CASE WXTHOUT ANT SPECIFIC FACTUAL CONNECTION To 
CONDUCT OF MR. AND THE CRlME AT ISSUE PEND- 
THAT EVIDENCE INADMISSIBLE. THE C-TH'S NEW- 
FOUND THEORY ON APPEAL -- THAT MR. GRAY ACTED ALONE 
RATHER THAN WITH AND IN E"RTHEPANCE OF A GANG -- 
EURTEER HIGHLIGHTS THE ABSENCE OF NECESSARY 
FOUNRATIoNAt EVIDENCE. 

'The Comonwcalth seeks t o  sck  t.he b a r  so low LhaL 

prosecut .ors  can declare i n t e n l  and motive t o  k i l l  a 

p a r t i c u l a r  person  based s o l e l y  on an a l l e g e d  g e n e r a l  

st-atus -- " y m y  m e m b e r "  -- t h a t  the Commonwealth 

conven ien t ly  d e f j  nes ,  wi thout  t-he need t o  connect  t.hat. 

s t a t . u s  t o  3pet:ifi.c f a c t s  i n t e r t w i n e d  wi th  t h e  crime a t  

i s s u e .  I n  this case t.he Comnionwea1t.h has  no ev idence  t h a t .  

a p a r t i c u l a r  inc ident .  o r  evcrit led t.o t h e  shoo t inq .  'There 

i s  n o  evidence that M r .  Gray was part .  of  a plan or scheme 

Lo ki.l.l.. Therc i s  110 evi.dence t h a l  M r .  Gray p a r t i c i p a t e d  

aL any t i m e  i n  a part . icular gang feud, o r  t h a t  he w a s  

aware of i t .  T h c  v i c t i m  was n o t  a gang mentber. The 

Commonwealth coriveni e n t l y  i y n e r e s  an appa ren t  argument 

be tween  t h e  s h o o t c r  and t h e  v i c t i m .  

l i  Th is  Court  should o r d e r  Che Commonwealth t o  g a t h e r  and 
p rov ide  Lor- an i n  camera revi.ew any and a l l  documents 
relating t o  i n v e s t i q a t i  ons of the i n c i d e n t s  r e l i e d  upon i n  
Chis c a s e  as evidence  of ;1 gang feud. A precise 
de te rmina t ion  can t h e n  he made rega rd ing  excul .pa tory  
m a t e r i a l ,  and whether t h e  Commonwealth is  improper ly  
concea l inq  i nformat.ion. 
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Dcspit-e pu r su ing  a gang f eud  theo ry  at t.ria.l, now, 

f o r  Lhe f i r s t  t i m e  on appea l ,  t h e  Cornmonwea1.th claims M r .  

Gray acted alone,  "mot.ivated b y  t h e  feud h i s  gang was 

h v i n q "  and, one day, went Lo the H-Hlock t e r r i t o r y  to 

murder a r i v a l .  qang member a c t i n g  al..one ( C . B r .  4 5 ) .  T h i s  

newfound t .heory i:; fur t .her  removed from an adequa te  

evidentiary founda t ion ,  devoid of a n y  ev iden t - i a ry  support .  

The Commonwealth hiis riot a sh red  of cv idence  t h a t  M r .  Gray 

harbored  any such persorial  mo t iva t ion ,  of enqaged any such  

pcrsorial plan,  apar t  from hi.s g e n e r a l  s t a t u s  as a "gang 

member," a s t a t u s  easi1.y p r o f f e r e d  based on t h e  

Commonwciilth' s se l f - se rv i r ig  s t a n d a r d s .  

V. THIS COURT SHOULD NOT PERMIT THE NATURE OF A CASE TO 
SERVE AS THE BASIS UPON WHICH THE PROSECUTION ATTACKS 
WXTNESS CREDIBILITY UNLESS A SPECIFIC FACTUAL BASIS HAS 
BEN DEVELOPED IN SUPPORT. OTHERWISE, 'TEAFl" I3EC-S A 
U N I V W S W Y  APPLICABLE RESPONSE M ANY DISAGREEMENT 
WITH THE GOVERNMENT REGARDLESS OF ACTUAL CIRCUMSTANCE. 

Due t.o page limitaLiori:;, M r .  Gray s imply rcIers t h e  

1.1 C o u r t  t o  hi .s  opening b r i o f .  

VI. THE PROSECUTOR SOUGHT TO IMPROPERLY ELICIT 'PESTXMONY 
THAT SUGGESTFD MS. GARVIN RECOGNIZED MR. GRAY FROM 
THE DAr OF THE SHCOTING. THE C-TH'S 
ASSERTIONS OTHEIlWISE ARE: NOT TRUE TO THE RECORD. 

-- 
l4 The Cormonwealth at.t.empts t o  l i m i t  t h e  c h a l l e n g e  on 
a p p e a l  and s u g q e s t s  that .  Mr. Gray does riot c h a l l e n g e  t h e  
p r o s e c u t o r '  :j reference t.o "secret" grand  j u r y  proc:eedi.ngs . 
The  CommonwealLh' s m y y e s t i o n  is baseless, f a i l i n g  Iro n o t e  
t h a t  the v e r y  subjecL is recited i.n Argument Header V a t  
D . B r .  61, and tha t .  M r .  G r i ~ y ' s  br ief  ci.t.es t h e  d i a l o g u e  
beginniny  at. 'l'r. V/82 as well a s  t r i a l  coiinsel's f u r t h e r  
o b j e c l i o n  arid request for ,3 mis t r i a l .  See D . B r .  62-63. 
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Uue t o  paye l . imi t .a t ions ,  M r .  Gray relies on h i s  

open< ng brief r ega rd ing  t.he Commoriwealth' s response  Lo 

Arqtiment V I  i n  his ope:nj.ng b r i e f  ( D . B r .  64). H e  doc- - 7 1  

however, t a k e  this opport .uni ty  t o  Iiote the Commonwealth's 

r e p r e s e n t a t i o n  t.h;l.t t.he p r o s e c u t o r  d i d  r io t .  seek t o  convey 

thaL Ms. Garvin recognized  M r .  Gray from t h c  day of t .he 

s h o o t i n g  d u r i n g  t r i a l  or c l o s i n g  argument (U .Br .  6 6 - 6 7 ) .  15 

coNcLus1oN . . . .. . 

On all oi the p o i n t s  and auLhori t . ies  i n  t h e  opening arid 

r-eply b r ic i s  of Lamory tiray, h i s  c o n v i c t i o n s  shou ld  he 

r e v e r s e d .  

R e s p e c t f u l l y  suhrnit.t.ed, 

By h i s  aLCorriey, 

Robcrt  F. ::haw, Jr. 

I.AMORY GRAY, 

M r .  Gray  attaches pages from t h e  t . r a n s c r i p t  t h a t  
cviderice t h e  p r o s e c u t o r ' s  r e p e a t e d  aCCempt d u r i n g  t r i a l  t o  
el.icit tes t imony h s i n u a t i n g  Lhat, when M s .  Garvin m e t .  Mr. 
Gray well ;ILter t.he shoot ing ,  she recognized h i m  a s  t h e  
s h o o t e r ,  d e s p i t e  t h e  f a c t  t h a t  do ing  s o  was mis l ead ing .  I t  
w a s  on1 y due to Che j udge ' s  p e r s i s t e n t  i n t e r v e n t i o n  anci 
d e f e n s e  c o u n s e l ' s  r epea ted  o b j e c t i o n s  t h a t  t h e  
prosecut .or '  s ef Lorts were l imited.  The re levant  c lc j s ing  
argumcrit r e f e r e n c i n g  comment-s made about pe r sons  i n  the 
phoLoyraphs a r e  a l so  a t h c h e d .  ( S . R . A .  2-11.) 

15 
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